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I NI TI AL DECI SI ON
St atenent of the Case

This matter arose as a result of a conplaint filed by Janes
O and Del ores Bad Horse and Christina Antel ope Bad Horse (m nor
child), ("Conplainants") alleging discrimnation based on
national origin and famlial status in violation of the Fair
Housi ng Act, as anended, 42 U. S.C. 88 3601, et seq. ("the Act").



On April 29, 1994, following an investigation and a

determ nation that reasonabl e cause existed to believe that

di scrimnation had occurred, the Departnent of Housing and U ban
Devel opnent ("HUD' or "the Charging Party") issued a charge

agai nst Richard D. Carlson and Dal e Sumy ("Respondents")

all eging that they had engaged in discrimnatory practices in
violation of 42 U S.C. 88 3604 (a), (b) and (c).

Respondent Carlson filed a prehearing Motion to Dismss the
Conpl ai nt based on delay by the Governnment in bringing this
action. That Mdtion was subsequently joined in by Respondent
Sumy. By Order dated July 29, 1994 the Mdtion was deni ed.

The Motion was renewed at the hearing, and ruling reserved
pendi ng this deci sion.

A hearing was held in Canton, South Dakota on August 3 and
4, 1994. The parties' post-hearing briefs were filed on
Sept enber 14, 1994. This case is now ripe for decision.

The Fair Housing Act makes it illegal to "refuse to .
rent a dwelling after a bona fide offer has been nmade, or to
refuse to negotiate for the . . . rental of a dwelling because
of race, . . .famlial status, or national origin"; to
"discrimnate in the terns, conditions, or privileges of sale or
rental of a dwelling. . . because of race . . . famlial status
or national origin" [or] to "make, print or publish, or cause to
be nmade, printed or published, any notice, statenment. . . with
respect tothe . . . rental of a dwelling that indicates any
preference, limtation, or discrimnation based on race .
fam i al

status or national origin, or an intention to make any such
preference, limtation, or discrimnation.” 42 U S.C. 88§ 3604
(a), (b) and (c).

The Charging Party all eges that Respondents, directly or
t hrough an agent, discrimnated agai nst Conpl ai nants on the
basis of famlial status and national origin in violation of 42
U S . CA 83604 (a) and (b) by: (1) requesting and/or requiring
Conpl ai nants to nove out of their rented unit, and (2) by
"stating that the owner did not rent to 'your kind of people
and (stating) that the owner had had problenms with Native
Americans in the past”, and in violation of 42 U S.C.A 8§ 3604
(c) by having published, nmade and/or caused to be nmade noti ces
or statenments indicating a limtation based on national origin.
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The Charging Party alleges further that Respondent Carlson, in
di recti ng Respondent Sumrmy to rent preferably to a single person
or, at nost, to a couple or two single persons, published, nade
and/ or caused to be made notices or statements indicating a
[imtation based on famlial status in violation of 42 U S.C A
8§ 3604 (c).

Respondents counter that the Conpl ai nants were not
di scrimnated against in the rental of the unit because
Respondents, in fact, rented to them that Conplainants were not
required to | eave but rather were asked to | eave. They counter
t hat Respondents had a legitimte nondiscrimnatory reason for
asking themto | eave; and that no discrimnatory statenents were
found to be made in the context of "seeking a buyer or renter”
but even if discrimnatory statenents were nade, they were not
acted upon; thus, there was no act by Respondents that was in
violation of 42 U S.C A 8§ 3604 (a) (b)
or (c).

Respondents' Motion to Dismss

Respondents noved to dismiss the conplaint, pursuant to 24
C.F.R 8 104.450(b), on the basis that the Governnent
unreasonabl y del ayed conducting an investigation and naki ng the
determ nati on of reasonable cause in this case. They contended
that the Governnent's failure to make the determ nation of
reasonabl e cause within 100 days, and its failure to notify the
Respondents of the reasons why the 100 days were exceeded,
provide grounds for dismssal. By Oder dated August 2, 1994, |
concluded that the 100-day limt of 83610 is neither a
jurisdictional bar nor a statute of limtations.

Respondents al so allege that they were prejudiced by the
Government's delay such that dism ssal of the conplaint was
warr ant ed; however, their evidence of prejudice
has not been persuasive. They allege prejudice inasmuch as one
primary defense witness, Brenda Madrid, was believed to be dead
and anot her wi tness, Ms. Kathy Bader, could not be | ocated.

They al so allege that the unreasonable tinme delay interfered
wi th Respondent Summy's ability to defend hinself. They contend
that M. Summy has becone totally disabled and legally blind,
rendering himunable to see and read docunents presented to him

Respondents have not proved sufficient prejudice due to the
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unavai l ability of witnesses to warrant dism ssal. The evidence
shows that M. Carlson was in touch with Ms. Madrid after the
conpl ai nt was | odged agai nst him He was all owed, w thout
objections fromthe Governnent, to relate the conversation he
had with Ms. Madrid and to introduce witten correspondence from
her relating to the incident in question.

As to Ms. Bader, there is no evidence that she had materi al
evidence to provide in this case. Thus, there is no persuasive
evi dence of prejudice as to her and dism ssal is not warranted
on that basis.

Al though it is alleged that M. Summy becane totally
di sabl ed during the delay (RC Brief, p. 6), M. Sumy's
testi nony showed that he was adjudged disabled in 1973 (TR
422). Further, M. Summy acknow edged as nuch in his brief (RS
Brief, p. 4). Further, Respondent Summy has failed to
establ i shed that his blindness severely prejudiced himin his
defense of the case.

For all the above reasons, and those included in ny Oder
of August 2, 1994, which | hereby incorporate herein, | find
t hat Respondents have failed to establish that
dismssal is warranted in this case based on the Governnent's
delay in making the determ nation of reasonabl e cause.

Fi ndi ngs of Fact

Richard D. Carlson, a resident of Houston, Texas, owned
rental property at 1311-1311 1/2 South Dul uth Avenue, Sioux
Falls, South Dakota. The property consisted of two rental units
- a downstairs apartnent on the first floor at #1311 South
Dul uth Avenue, and an upstairs apartnment, #1311-1/2 South Dul uth
Avenue. (TR 25, 263, 289; RC Answer #8). He has since sold the
property in question and no | onger owns rental property (TR

“The fol I owi ng reference abbreviations are used in this decision: "RC' for
Respondent Carl son; "RS" for Respondent Summy; "TR' for Transcript; "GX" for
Governnent's exhibit; "RCX' for Respondent Carlson's exhibit; "RSX" for
Respondent Sumy's exhibit; and "Stip." for Stipulation by the parties.



431-33) .

Dal e Summy, a resident of Sioux Falls, and a former renter
fromM. Carlson, assisted M. Carlson in managi ng his Sioux
Falls rental properties for several years, including Cctober
1990. However, there was never a formal enploynent agreenent
between the two. (TR 289, 429, 471-473). M. Summy's duties
i ncluded showing the units for rental to prospective renters,
communi cating with prospective renters concerning the terns and
conditions of tenancy, and signing | eases for rental on behalf
of Respondent Carlson. (TR 289; RS Answers #9 and 10 of
5/ 29/ 94) .

During the tinme that Respondent Summy managed the unit,
Respondent Carl son stated to Respondent Summy that he preferred
that the unit be rented to a single person or at nost, a couple
or two single persons. (GX-11; GX-13; RS Answer of 5/29/94).
However, there was never any strict policy, procedure, or rule
that was to be applied in renting.(Tr. 431, 473). M. Summy
understood that he was to use his own best judgnent in
consi dering applicants (TR 473-474) based on their ability to
live up to their responsibilities as tenants (Tr. 294-296).

In early October 1990, M. and Ms. Bad Horse and their
daughter, Christina, noved to Sioux Falls, South Dakota. Upon
arriving in Sioux Falls they saw an ad in the | ocal newspaper,
the Argus Leader, for a two-bedroomunit, (TR 68), which was
for the 1311-1/2 South Dul uth Avenue property. (TR 68-69).
They called the listed nunber and spoke to M. Summy about
possibly renting the place. (TR 69, 144, 204).

On Cctober 3, 1990, in the afternoon, the Bad Horses net
with M. Summy who showed themthe apartnment unit at 1311-1/2
Sout h Dul uth Avenue. The unit was conprised of two bedroons,
with one of the bedroons fashioned out of a sunroonf, and a tot al
of 670 square feet of |iving space (GX-1). The Bad Horses found
it to be
confortable, affordable, quiet, and convenient to M. Bad
Horses' job, to shopping, and to the hospital where M. Bad
Hor se' s not her resi ded. (TR 69, 144, 204).

’M . Bad Horse described it as a "porch", but said it was nade into a

bedroom t hat was a good size
. big enough for a little girl. (Stip. p. 4)
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M. Bad Horse was limted in funds and did not have the
full deposit and first nmonth's rent. (TR 69, 156). M. Sunmmy
agreed to an arrangenent that allowed themto nove in with a
partial paynent. (TR 133-136) Instead of paying $450.00 up
front
($100 security deposit and first nonth's rent of $350.00), M.
Bad Horse was allowed to pay $275.00, with an agreenent to pay
t he remai ni ng anount of $175.00 in two weeks.

(TR 69-72, 156, 220, 474-475, 482.)

M. Sumry agreed to rent the unit at 1311-1/2 South Dul uth
Avenue to the Bad Horses, (TR 70). The parties executed a
| ease on that day. M. Bad Horse paid $275 toward the | ease,
(TR 70) and his famly was allowed to nove in on that day
(Cctober 3, 1990).

When M. Summy agreed to rent the unit to the Bad Horses he
knew that they were Native American. (TR 475). He also knew
that they were a famly and that a young child would reside in
the apartnent. (TR 468, 475-476).

On Cctober 3, 1990, at 5:28 p.m (RC #5) M. Summy called
M. Carlson in Texas, and in a conversation that |asted 20
m nutes, inforned himthat he had signed a | ease agreenment with
the Bad Horse famly. M. Sumy told M. Carlson that the Bad
Horse famly consisted of M. Bad Horse, his wife, and a child
who would be noving into the property. (TR 475-76) M.
Carl son was "upset", concerned that there were three persons who
woul d be residing in the unit, but reluctantly agreed to the
| ease.
(GX 11; TR 433, 476).

At the time M. Carlson approved the | ease, he knew or had
reason to believe that the Bad Horse famly were Native
American. (TR 433). Al so, at the tine M. Carl son approved
the | ease, he understood that there would be three famly
menbers living in the apartment unit, M. Bad Horse, his wfe,
and the small child. (TR 475-76).

On October 3, 1990, near night tinme, the Bad Horses noved
into the apartnent unit at 1311-1/2 South Duluth Avenue. (TR
67, 71, 475).

The apartnent on the first floor of 1311 South Dul uth was
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rented to two persons, Brenda Madrid and her friend, Jeff O son
During the tinme the Bad Horses noved in, Brenda Madrid was on
the prem ses and observed the nove. (RCX-4)

M. Bad Horse hired a man to hel p himnove. (TR 102).
Wil e hel ping the Bad Horses to nove, the hired hel per made
statenents to the effect that there would be up to 10 people
noving into the apartment with the Bad Horses. These statenents
were made to, or were overheard by, Brenda Madrid, and they
upset her. (RCX-4; TR 68, 102, 142, 143, 222-223, 434, 438-
439) .

During the time the Bad Horses were noving in, Brenda
Madrid was not friendly to them (TR 103, 227). She
conplained a lot. She specifically conplained that they would
use too nuch hot water, stating that the two units shared the
sane hot water

heater and that there would not be enough water for her with so
many of themupstairs. (TR 223, 434, 438-439).

On Cctober 3, 1990, at 7:40 p.m Brenda Madrid called M.
Carlson in Texas. (RCX-5; TR 433-34). M. Carlson was not
hone, so she left a nessage on his answering nachine to return
her call. He returned her call that sanme day at 8:36 p.m
Their conversation lasted 20 mnutes. (RCX-5; TR 461) She was
very angry - "breathing fire" as he described her. (TR 434).
She stated that the Bad Horses had damaged the property while
noving in - they had damaged the | awn, tranpled flowers, broken
the front door, and damaged a front foyer table. She was al so
very upset because she had been told that there would be up to
10 people living in that upstairs property, including 4-5 adults
and 2-3 children. (TR 438-440). She didn't know how many
peopl e would be living there and conpl ai ned there could be lots
of kids running around maki ng noi se (TR 438-439; 476); also
that there would not be enough hot water for her downstairs if
so many people lived upstairs. She gave M. Carlson an
ultimatum either he tell the Bad Horses to | eave or she woul d
| eave. (Tr. 439-440).

On that same evening (Cctober 3, 1990), at 9:18 p.m, M.
Carl son call ed
M. Sumry (RCX-5; TR 440). |In that conversation M. Carl son
told M. Sumy to ask or tell the Bad Horses to nove out. (TR
440-443) M. Carlson had decided that he wanted the Bad Horses
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to vacate his property (TR 272, 275, 284, 440). He hoped that
they would be willing to | eave upon his request, but was
prepared to seek | egal assistance, if necessary. (TR 458).

The Bad Horses spent the night at the apartnment unit at
1311-1/2 South Duluth Avenue. (TR 75-86). Early the follow ng
nor ni ng, on Cctober 4, 1990, M. Summy went to the Bad Horses
and told themthat M. Carlson wanted themto nove and that they
had to | eave. Although the exact statenents nade by M. Sumy
are in dispute, it is clear that the Bad Horses understood that
M. Carlson wanted themout. (TR 76). The Bad Hor ses
decided to conmply, feeling they had no good alternative. (TR
76-77). M. Sumy, acting for M. Carlson, permtted themto
stay on at 1311-1/2 South Duluth until they could find another
place. (TR 78, 443) They noved out on COctober 13, 1990.

(TR 99).

Wthin weeks after the Bad Horses noved out of 1311-1/2
Sout h Dul uth Avenue, the Respondents rented the unit to George
and Col |l een Donnell, a Native American couple, with two children
under the age of 18. (TR 166,-167; 180; 187; 483, G X-10).

The Bad Horses filed a conplaint of discrimnation on
Decenber 21, 1990, alleging discrimnation based on nati onal
origin. (GX-4). Later, on January 21, 1991, they anended the
conplaint to allege, in addition, discrimnation based on
famlial status. (GX-8; TR 97).

M. Carlson, through M. Sunmy, had previously rented the
upstairs unit to Native Arericans (TR 432) and to famlies (TR
431-32). He had never before turned down anyone who had been
referred to himby M. Summy for rental for any reason (TR
431), and he had never before evicted any of his tenants.
However, he had asked tenants to | eave for nonpaynent of rent.
(TR 431-432).

M. Sumry had reason to believe that Ms. Madrid was
prejudi ced agai nst Native Americans. M. Mdrid told M. Summy
that she had had trouble with Native Anericans before she cane
to Sioux Falls, and had noved there with the expectation that
she woul d not be bothered by themthere. (TR 298).

There is no evidence that M. Carl son knew, or had reason



to know, that
Ms. Madrid was prejudi ced agai nst Native Americans.

There was sufficient evidence of a legitimte basis for M.
Madri d's conpl ai nts regardi ng her concern about the nunber of
peopl e who would be living in the upstairs unit and the adequacy
of the hot water supply.

Subsi di ary Fi ndi ngs and Di scussi on

Legal Franmewor k

The Congress passed the Fair Housing Act to "[e]nsure the
renoval of artificial, arbitrary, and unnecessary barriers when
the barriers operate invidiously to discrimnate on the basis of
i nperm ssible characteristics.” United States v. Parma, 494 F.
Supp. 1049, 1053 (N.D. Chio 1980), rev'd on other grounds, 661
F.2d 562 (6th GCr. 1981), cert. denied, 465 U S. 926 (1982).

See also United States v. City of Black Jack, 508 F.2d 1179 (8th
Cr. 1974), cert. denied, 422 U S. 1042 (1975); cf. Giggs v.
Duke Power Co., 401 U.S. 424 (1971). The Act was designed to
prohibit "all forms of discrimnation [even the] sinple-n nded."
Williams v. Matthews Co., 499 F.2d 819, 826 (8th Gr.) cert.

deni ed, 419 U S 1027 (1974).

The Act makes it unlawful for anyone to "refuse to sell or
rent after the making of a bona fide offer, or to refuse to
negotiate for the sale or rental of, or otherw se nmake
unavai |l able or deny, a dwelling to any person because of race .
oot 42 U. S. C
§ 3604(a). Furthernore, the Act prohibits a housing provider
from"discrimnat[ing] against any person in the terns,
conditions, or privileges of sale or rental of a dwelling, or in
the provision of services or facilities in connection therewth,
because of race . . . ." 42 U S.C. 83604(h).

Speci al net hods have been devised to anal yze the proof
adduced in cases alleging violations of civil rights. The
framework to be applied in a case under the Fair Housing Act
depends on whet her the evidence offered to prove the all eged
violation is direct or indirect. D rect evidence, if it
constitutes a preponderance of the evidence as a whole, wll
support a finding of discrimnation. See Pinchback v. Arm stead
Hones Corp., 907 F.2d 1447, 1452 (4th Cir.) cert. denied, 498
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U S. 983 (1990). However, in the absence of direct evidence of
di scrimnation, the analytical franmework to be applied in a fair
housing case is the sane as the three-part test used in

enpl oynent discrimnation cases under Title VII of the Gvil
Rights Act as set forth in MDonnell Douglas Corp. v. Geen, 411
U S 792 (1973). See HUD v. Blackwell, 908 F.2d 864, 870 (11lth
Cr. 1990); Pinchback, 907 F.2d at 1451. Under that test:

First, the plaintiff has the burden of proving a
prima facie case of discrimnation by a
preponderance of the evidence . . . . Second, if
the plaintiff sufficiently establishes a prina
facie case, the burden shifts to the defendant to
articulate sone legitimte, nondiscrimnatory
reason for its action . . . . Third, if the

def endant satisfies this burden, the plaintiff
has the opportunity to prove by a preponderance
[of the evidence] that the legitimte reasons
asserted by the defendant are in fact nere
pretext.

Pollitt v. Branel, 669 F.Supp. 172, 175 (S.D. Onhio 1987); see

al so McDonnel | Douglas, 411 U.S. at 802, 804. The shifting
burdens anal ysis in McDonnell Douglas is designed to ensure that
a conpl ai nant has his or her day in court despite the absence of
any direct evidence of discrimnation. Trans Wrld Airlines,
Inc. v. Thurston, 469 U S. 111, 121, (1984) (citing Teansters v.
United States, 431 U S. 324, 358 n.44 (1977)).

Pri na Faci e Case Establi shed

There is direct evidence in this case, in the form of
discrimnatory statenents the Respondents are alleged to have
made, which, if credited, would show both discrimnation based
on national origin and based on famlial status. The evidence
includes M. Bad Horse's testinony that M. Summy told himthe
reason his famly was being required to nove was that "the owner
(Respondent Carlson) did not rent to 'your kind of people”
(rmeani ng Native Anmericans) and that the owner "had had
problens with Native Anericans in the past.” Further, M. Bad
Horse testified that
M. Sumry told himthat M. Carlson required themto | eave
because they were a couple with a child. The Charging Party
asserts that these statenents al one establish a prima facie case
of violation as to both charges. For reasons di scussed bel ow, |
do not credit these statenents. Thus, | do not find themto be
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di rect evidence of discrimnation.

However, | find that the record contains indirect evidence
sufficient to establish the four elenents of a prinma facie case
of unlawful discrimnation: (1) As a Native Anmerican famly,
Conpl ai nants are nenbers of a protected class under the Act;
and, as a famly with children Conpl ai nants are nenbers of a
protected class under the Act, (2) they entered into, and were
qualified to enter into, a contract to rent Respondents
apartnment; (3) after they were required to nove out of the
apartnment, it remained available for a tinme (at |east ten days);
and (4) the apartnment was |ater rented to soneone else. See
Robi nson v. 12 Lofts Realty, Inc., 610 F.2d 1032, 1038 (2d Gr.
1979); Soules v. HUD, 967 F.2d 817, 822 (2d Cir. 1992). The
burden, therefore, shifts to Respondents to articulate a
legitimate, nondiscrimnatory reason for their rejection of
Conpl ai nants. Texas Departnent of Conmmunity Affairs v. Burdine,
450 U. S. 248, 253-56 (1981); Blackwell, 908 F.2d at 871.

Respondents' Expl anations for Their Conduct

Respondents deny that racial, national origin, or famlial
status considerations played any part in their request that
Conpl ai nants vacate the apartnment at 1311-1/2 South Duluth
Avenue, and assert that they had | egiti mate non-discrimnatory
reasons for their actions. According to Respondents, the only
reason M. and Ms. Bad Horse and child were asked to | eave the
apartnent Respondents had just |eased to themwas due to
probl ens that quickly devel oped between the Bad Horses and the
downstairs nei ghbor, Brenda Madrid. Respondents assert that M.
Carl son acted to resolve an early acrinonious, tenant to tenant
di spute, and did so without regard to race, national origin, or
famlial status. On the basis of conplaints from M. Mdrid,
Respondent Carl son had reason to believe that the Conpl ai nants
had danaged the property and di srupted and upset a val ued
tenant. M. Carlson concluded that i medi ate response on his
part was required in order to quickly resolve the matter. (RC
Brief, pp. 11-13; RS Brief pp. 7-8).

The evidence with regard to Respondent Carlson's notivation
includes his letter of January 8, 1991, to M. Burke of the
Si oux Falls Human Rel ati ons Comm ssi on.
(GX-11). This letter was in response to a notice sent to him
that M. and Ms. Bad Horse had filed a conplaint alleging that
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he discrimnated agai nst them because they were Native
Anericans. In this letter M. Carlson denied that the fact the
Bad Horses were Native Anericans played any part in his decision
to require themto nove. He stated that he had agreed to all ow
themto rent the unit, know ng they were Native Anericans.
However, when he agreed to rent to them he understood that they
were a famly of three. After they noved in he received a cal
fromthe downstairs neighbor. She conplained of damage done to
the property during their nove and related that there were two
children noving in. Wth the know edge that there woul d be nore
than the three people originally agreed upon, and the indication
that there would be constant conflict between the upstairs and
downst ai rs nei ghbor, he decided it was necessary to ask the Bad
Horses to nove out.

M. Carlson's trial testinony explained in greater detai
the conversation he had with the nei ghbor, Brenda Madrid. He
testified that after he agreed with M. Summy to rent to the Bad
Horses on Cctober 3, 1990, he got a call from M. Madrid. As
M. Carlson describes it, she was "breathing fire, . . . very
upset”". (TR 434). She had never conplained to himbefore and
he had confidence in her as a very good tenant. She planted
flowers in front of the unit. This was the first tinme that one
of his tenants had done so in his 20 years of renting. She
fertilized the yard, cleaned the house, and perforned m nor
repairs. Ms. Madrid conpl ained that during the Bad Horses' nove
in, flowers were tranpled down. They had backed a trailer over
the retaining wall and "tore the grass up"” getting into the
yard. They had broken the front door and danmaged her table in
the front foyer. They had had a big fight. M. Madrid stated
that there would be a nunber of people noving in. As she
tal ked, the image being fornmed in his mnd was of 4 - 5 adults
and at least 2 - 3 kids noving in. She said she had been told
that there would be 10 people living there. Wen she finished,
M. Carlson had no idea how many people would be living in the
unit. She gave himan ultimatum he could require the Bad
Horses to | eave or she would | eave. (TR 440).

Conpl ai nants, in contrast, argue that Respondents'
proffered reasons for requiring the Bad Horses to vacate the
prem ses are nerely pretexts for racial/national origin and
fam lial status discrimnation. The preponderance of the
evi dence does not support that argunent.
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Di scussi on

A The cl ai mthat Respondents discrimnated against the
Conpl ai nants based on their national origin:

In this case, the clear preponderance of the evidence shows
t hat Respondents initially agreed to rent to Conpl ai nants and
allowed themto nove into the unit in question. Thus, the claim
of discrimnation grows out of the Respondents' requirenent that
they vacate the unit.® The evidence of that discrinination is
based solely on a statenment(s) all egedly nade by Respondent
Summy to M. Bad Horse.

According to the Conplaint (Y 18), during the conversation
M. Sumry had with M. Bad Horse on the norning of Cctober 4,
1990, M. Summy told M. Bad Horse that Respondent Carlson "did
not |ike 'your kind of people" and that he had had probl ens
with their kind in the past. M. Bad Horse testified that M.
Sumry nade this statenment (TR 76) and Ms. Bad Horse testified
to having overheard M. Summy say the sane. (TR 205). It is
this statenment that is alleged to be direct evidence of
di scrim nation by Respondents agai nst the Bad Horses based on
national origin.

The evidence as to what M. Summy told M. Bad Horse is in
di spute. The pertinent evidence is as foll ows:

M. Sumry signed a lease with M. and Ms. Bad Horse on
Cctober 3, 1990. Early on the norning of Cctober 4, 1990, M.
Summy canme to their hone and asked themto | eave. This is how
it occurred based on the Conpl ai nants' testinony and their other

3accor di ng to the chronology outlined in the Conplaint, M. Sumy infornmed
M. Carlson that he had rented to the Conplainants only after they had noved
in. M. Carlson at that time told M. Sunmy to ask the Conplai nant and his
famly to nove out. (Nos. 14 - 17). However, this chronol ogy was contrary
to that established by the testinony that M. Carlson approved the rental.
Furt her, the tel ephone records of
M. Carlson and M. Sumry tend to corroborate the chronology testified by
Respondents. They show a call to M. Carlson from M. Sunmy at 5:28 p.m
lasting 20 minutes (RCX-5); a call fromM. Mdrid at 7:40 p.m returned by
M. Carlson at 8:36 p.m, and then a subsequent call by M. Carlson to M.
Sumy at 9:18 p.m It would appear that M. Bad Horse noved in between 5:28
p.m and 7:40 p.m. He testified that it was at night (Stip. p. 4) and M.

Madrid's first call was made at 7:40 p.m (RCX-2, 5).
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statenents. M. Bad Horse's statenent in the conplaint states:

M. Summy cane to our door and said that, "he had bad news"
and that the owner of the premises living in Texas told him
that he didn't want people of nmy kind in the apartnment and
that he had had several bad experiences in the past with
Native Americans, especially as | recall M. Sumy saying
trouble in Pine Ridge. M. Sumy advised ne and ny wfe
and fam |y (one daughter) that we had until m d-Cctober to
vacate the apartnment. W did so. (GX-4. See also

TR 76 and Stip.).

Ms. Bad Horse, who states she overheard the conversation
bet ween her husband and M. Summy, said she heard M. Summy say
they had to nove out because "he had previous, sone Indian |ady
had |ived there before and he (M. Carlson) had a bad experience
with her or sonething like that, and he didn't |ike our Kkind,
nmeani ng that we were Indians" (TR 206). On the basis of what
she overheard, she felt that they were being put out because
they were Native Americans. She felt that they had no choice but
to nove. (TR 212).

According to M. Bad Horse, he and Ms. Bad Horse noved out
wi t hout chal | engi ng the action because they did not want to stay
where they were not wanted. * (TR 77). On Decenber 28, 1990,
M. Bad Horse filed a conplaint alleging housing discrimnation
on the basis of national origin. (TR 101; See also GX-1 and
2).

At the hearing Respondent Sunmmy deni ed nmaki ng any
statenent(s) to M. Bad Horse on the norning of Cctober 4, 1990
to the effect that M. Carlson did not like their "kind", or
stating that M. Carlson had had a bad experience with Native
Americans in the past. (TR 480). His testinony in this regard
was consistent with his Answer to the Conplaint filed on May 25,
1994 and his letter of February 28, 1991 (GX-11). M. Sumy
further stated that M. Carlson never expressed to hima policy
of not renting to Native Anericans. (TR 480). He testified
that he had infornmed M. Carlson on Cctober 3, 1990, before the
Bad Horses were allowed to nove in that he had entered into the

4Respondent Summy argues that this shows the Conplai nants left voluntarily.
(RS Brief pp. 4, 14). | find no merit to this contention.
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rental agreenent with the Bad Horses who were Native Anmerican
and that M. Carlson approved the rental agreenment. (TR  475-
476) . M. Summy testified that he had previously rented the
unit to Native Anericans, and that after the Bad Horses noved
out, he again rented the unit to Native Americans (the Donnells
famly) wth M. Carlson's approval. (TR 488, See al so GX-14)

M. Carlson testified that he was aware on Cctober 3, 1990,
when he approved the Bad Horses' rental agreenent that the Bad
Horses were Native Anmericans. He has consistently denied that
he ever had a policy against or had refused to rent his property
to Native Americans or anyone el se based on race or nationa
origin. He testified that he had rented to Native Anericans
before the Bad Horses rented fromhim and rented to a Native
American fam |y subsequent to the Conpl ai nants departure.

(TR 432, 443; GX-11).

M. Carlson's testinony that he rented to a Native Anerican
famly after the Bad Horses vacated the unit was corroborated by
the testinony of George and Coll een Donnell. The Donnells
testified that they Iived at South Duluth Avenue on M.
Carlson's property for nearly a year and a half, beginning
Cct ober 20, 1990. They testified that they never experienced
any problenms fromeither M. Carlson or M. Sumry due to the
fact that they were Native Arericans or a famly wth two
chil dren under 18.

The preponderance of the evidence does not support finding that
Respondent s di scri m nated agai nst Conpl ai nants because they were
Nati ve Anericans

Al though there is sonme reason to credit the Bad Horses'
testinony that the statement in question was nade®, there are

°As evi dence of the credibility of the Conplainants the Governnent points
to the fact that because the Bad Horses were new in town, they had no way of
knowi ng sonme of what M. Summy was alleged to have said in the conversation
ot her than through M. Sumry They state that M. Bad Horse woul d have had no
way of knowi ng that any Native Anmerican wonen had ever lived in the unit,
that any Native Anmericans had been late on their rent, that M. Carlson had
ever had any contact with an Indian reservation or that the | ady downstairs
had al | egedly conpl ai ned about several kids being there. | disagree. The
Bad Horses stayed on at the unit for approxi mately nine days after they were
asked to |l eave (from Cctober 4th to Cctober 13th). Mreover, they did not
file the conplaint until ten weeks later. Thus, they had opportunity to
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nore reasons to question the reliability of

acquire the informati on about M. Carlson (who had for a tinme lived in one of
the units hinself) independent of M. Sunmy even after they had vacated the
unit.
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the testinmony.® These are outlined bel ow.

It is clear that M. Summy asked the Conpl ai nants to nove
only at the direction of M. Carlson. The testinony of the Bad
Horses was that throughout their dealings with M. Summy, he was
polite, cordial and friendly toward them He showed no
hesitation in show ng themthe property. He invited theminto
his hone. He agreed to rent to themon the spot, w thout first
checking out references or credit history. And, he allowed them
to rent the unit when they did not have the amount of noney
necessary for the full security deposit and first nonth's rent.
Finally, according to M. Bad Horse, when M. Summy cane to ask
themto | eave, he was apologetic (Stip.). Thus, the case turns
on M. Carlson's notivation.

®t. Bad Horse's statement to M. Burke in January 1991 of his conversation

with M. Summy is sonmewhat different and | ess pointed than his Decenber
statenent. (Stip.) For the first tinme he nade reference to the previous

Nati ve Anerican tenants - he had nade no nention of know edge of their
tenancy in his original conplaint. Also, after a long recounting of the
conversation, when M. Burke asked if M. Sumry told himthat the reason M.
Carl son wanted himout was that he was Native Anmerican, his response was |ess
enphatic. He said: That's what | was getting around to the point where
that's -- | understood it as that. The full account, based on the transcri pt
of the recorded conversation, is as foll ows:

Well, when he called . . . Wen he cone it was 8 o' clock in the
norni ng and he cone in and he said well, he had bad news. He
said we had to vacate the apartment. And it was because --he
didn't cone righ--he cane funny--he didn't come right out and say
it but he beat around the bush first. He said well-- He had
went through all the |ong way around. He said well, he had
several of Indians--well, he said your kind brothers and sis--
and he nentioned ny brothers and ny sisters. And | said--1 was
thinking | don't have no brothers and sisters who ever rented up
here. Then, he's getting around--he said, "well, your kind." He
said, "The last |ady who noved in was an Indian | ady there and
she never paid her rent. She paid one-nonth's rent then she
never paid it so she ended up noving out." | don't know the
details on that. And he went on and on how M. Carlson had had
bad experiences, how he was a postnmaster and how he lived in

Ri dge and sonehow he had a bad experience there. Anyways, he
said he just didn't like--believe that we wouldn't be very good
tenants.

The Charging Party introduced no evidence that M. Carlson had bad
experiences while living at Pine Ridge or any other bad experiences with
Nati ve Americans.
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The only evidence that M. Carlson acted with a
discrimnatory intent against the Conpl ai nants because they were
Native Anericans is found in the statenent(s) M. Sumry is
all eged to have made. However, M. Carlson denied telling M.
Sumry that he didn't Iike Native Americans or that he had had
problens with themin the past and M. Summy, the person all eged
to have nmade the statenent, denied that he did so. Further,
there is no evidence outside of this purported statenent that
M. Carlson was prejudi ced agai nst Native Anericans and the
evidence to the contrary is significant. It shows that M.

Carl son had previously rented to Native Americans; the people
who rented the unit inmrediately before the Bad Horses, were
Native Anericans. The evidence indicates that they noved out
for nonpaynent of rent, not for any dissatisfaction with M.
Carl son. Moreover, M. Carlson approved the rental of the unit
to the Bad Horses knowi ng that they were Native Americans.
Finally, M. Carlson approved the rental of the unit to a Native
American famly after it was vacated by the Bad Horses.’
Considering all of the above, one nust question, as did
Respondents in their Briefs, why, if either Respondent were

bi ased agai nst Native Americans, they would go to the |Iength of
entering into a contract with them knowing themto be Native
Ameri cans, and giving them possession of the unit only to turn
around the next day and order themto | eave? And, why would
Respondents, having ousted them because they were Native
Americans, turn around and rent the very sanme unit to other
Nati ve Anericans? It is difficult to reconcile this conduct

The Charging Party assert that Respondents' subsequent decision to rent to
a Native American fanmily, the Donnells, was an effort to "cover up" their
discrimnation of the Bad Horses. (S Brief p. 18). They point to M. Bad
Horse's testinmony that he told M. Sunmy before he turned his keys in on
Qct ober 13, 1990 that M. Carlson could get sued for discrimnation for his
actions. They argue that this statenent put Respondents on notice that their
action "could be perceived as discrimnation generally and was consi dered
discrimnatory by M. Bad Horse". M. Summy denied that M. Bad Horse made
any claimof discrimnation before he filed his conplaint. Further, M. Bad
Horse made no nention of this to M. Burke when he met with him (TR 244).
And the evidence that M. and Ms. Bad Horse agreed to nove out without
protest, and waited nearly ten weeks to file the conplaint of discrimnation
doing so only after pronpting by M. Bad Horse's supervisor, does not provide
strong support for the likelihood that he raised the issue. Moreover, the
"cover up" theory does not explain why Respondents rented to Native Anericans
or a famly with children before the Bad Horses. Considering the evidence as
a whole, | find that there is insufficient evidence to credit the Charging
Party's theory of a "cover up".
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with a desire not to rent to Native Anericans. The Charging
Party's argunent is rendered nore inplausible when it is

consi dered that the Respondents had a legitimte basis for
rejecting the Conpl ainants application to rent: M. Bad Horse
did not have the full anmount of noney required to rent the unit.
It was only because M. Sumy was willing to relax the initial
requi rement of deposit and first nonth's rent that Conpl ainants
were able to obtain a | ease and nove in. Thus, the
preponderance of the evidence suggests that there was sone ot her
reason for M. Carlson's action in requiring the Conplainants to
nove.

The preponderance of the evidence points to the fact that
Respondent s asked Conpl ainants to | eave because of the demand
made by Ms. Madrid. The evidence points to M. Carlson's
deci sion to keep a satisfied tenant over new ones who, by their
conduct while noving in, had called into question their
suitability as tenants for that unit, as the notivation for his
actions, not dislike for Native Arericans. | find that the
preponderance of the evidence does not support the Conpl ai nants’
claim

B. The cl ai mthat Respondents discrimnated against the
Conpl ai nants on the basis of their being a famly with a child
under the age of 18:

The conplaint filed on Decenber 28, 1990, by the Bad Horses
did not include the charge of famlial status. The famli al
status charge was filed on January 22, 1991.
(TR 119). M. Bad Horse testified that he filed this charge
because one reason
M. Summy gave for requiring themto vacate Respondent's
property showed discrimnation based on famly size.

M. Bad Horse testified that M. Sunmy informed him after
he was evicted that the reason M. Carlson required themto
| eave the | eased prem ses was because they had a child. (TR
118). According to M. Sumy, M. Carlson felt the unit was too
small for his famly. In M. Bad Horse's opinion the unit was
nore than enough roomfor them (TR 97). M. Bad Horse
admtted that he did not file a conplaint on this basis in
Decenber 1990, although he was aware that discrinmnation on that
basis was a violation under the law. He testified that in
January, he spoke with M. Burke at Human Rel ati ons about what
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M. Sumry had said and then decided to add the famlial status
count. (TR 125, 146.)

In contradiction to M. Bad Horse, M. Burke testified that
M. Bad Horse made no statenents in his interview on Decenber
28, 1990, which would have supported the famlial status
di scrimnation count. (TR 244).% According to M. Burke, the
charge was added based on his suggestion to M. Bad Horse after
he received M. Carlson's response of January 8, 1991, to the
conpl ai nt of discrimnation based on national origin. 1In his
response M. Carl son gave as the reason for asking the Bad
Horses to | eave was that "he was upset that there was a couple
with achild*. . . and that "the place was too small for a
famly", (GX 11). M. Burke then contacted M. Bad Horse and
suggested that he add the fam lial status count. (Tr. 234-235).
According to him it was the letter fromM. Carlson that raised
the issue. (Tr. 246.)

Ms. Bad Horse' testinony at the hearing was contradictory
on this issue. At one point she stated that she heard M. Summy
say not hing about their having too many
people in the famly. (TR 206). Later, she stated she
overheard M. Summy say the place "maybe shoul d have been rented
to two single people instead of a fam|ly".

(TR 210). Further, she admtted she had not nentioned hearing
such a statenment in a previous statenent she'd given. (TR 222;
RSX-1) .

M. Sumry denied that he told M. Bad Horse that they were
asked to | eave because they had a child. He testified, however,
that he may have told M. Bad Horse that the unit m ght be too
smal |l for their famly because at that tinme he had information
that there were four of themalready. (TR 180, 477).

Ms. Colleen Donnell testified that she and her husband
CGeorge and their two boys who were 6 and 13 years old in 1990,
rented the unit at 1311-1/2 South Dul uth begi nning Cctober 20,

8 he transcri ption of the tape recorded conversation between M. Burke and
M. Bad Horse confirns M. Burke's account. |t shows no nmention by M. Bad
Horse of any statenents to the effect that he was told they had to nove due
to famly size.
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1990, (TR 164).° They continued to rent fromM. Carlson for
one and a half years without problenms. (TR 180). She
testified that her famly noved fromthe upstairs apartment to
the downstairs unit when it became avail able. °

The preponderance of the evidence does not support finding that
Respondent s di scri m nated agai nst Conpl ai nants because they were
a famly with a child under the age of 18

There is no credi ble evidence that M. Sumrmy told the Bad
Horses they had to nobve out of the apartnent because they had a
child. M. Bad Horse's testinony that he told M. Burke of this
statenent is not credible in light of M. Burke's testinony to
the contrary and the transcription of their conversation. M.
Burke testified that the Bad Horses never told himof M.
Summy's statenment or provided himw th information which would
have supported a fanilial status violation.' Ms. Bad Horse at
first admtted that she did not hear such a statenent and her
subsequent testinony to the contrary is found not to be
credi ble. Further, both Respondents knew that there were three
people in M. Bad Horses' famly when they rented the unit to
themon the day before. They were asked to |eave only after Ms.
Madrid conpl ained to M. Carl son about there being four of them

*Two | ease agreenents, one dated October 20, 1990, (GX-10) and anot her
dat ed October 28, 1990, (RCX-1) were introduced as evidence of rental of the
unit at 1311-1/2 South Duluth Avenue by the Donnells. However, the testinony
of the Donnells set the date of the agreenment at Cctober 20, 1990.
(TR 164). Although there is conflicting evidence as to when the Donnells
noved to M. Carlson's property (see GX-11), the weight of the evidence
supports finding that the Donnells noved into the unit at 1311-1/2 in
Oct ober, 1990.

grenda Madrid and her friend moved out of 1311 South Dul uth Avenue in
early Novenber 1990. The Donnells then noved into that unit, which was a
| arger unit.

11Although M. Carlson letter of January 8, 1991, indicates that he asked
t he Conpl ainants to | eave because they had a child, it also shows that he had
agreed to rent to the three Conpl ainants, although reluctantly, and had
allowed themto nove in. It was only after he received the call from M.
Madri d which gave himreason to believe that there were at |east four of
them instead of the three agreed to, and that they had done danage to the
property (GX-11), that he decided he wanted themto leave. 1In light of the
evi dence that the Bad Horses nmade no independent report that M. Summy nede
the statenent in question, and M. Summy's denial that he did so, | am not
persuaded that this direct statenent of discrimnation was nade.
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and nore to be expected. But for the conplaints that were

| odged with M. Carlson by Ms. Madrid, there is reason to
believe that this famly of three would have been allowed to
reside in the unit indefinitely. The Respondents' action in
renting the unit to a famly of four within weeks thereafter
suggests the sane. Thus, the Charging Party has failed to prove
t hat Respondents di scrim nated agai nst the Conpl ai nants based
upon their being a couple with a child in violation of 42

UsS CA

§ 3604 (a) and (b).

St at ement of Preference

The Secretary has charged that Respondent Carlson had a
stated preference for renting the unit in question to a single
person or, at nost, to a couple or two single persons and that
he instructed M. Summy to act according to his preference. In
doing so, M. Carlson "published, nmade and/or caused to be nade
noti ces or statenents
indicating a limtation based on famlial status and injured
Conpl ai nants in violation of 42 U S.C A § 3604 (c).

In this regard, both Respondent Carlson's letter of January
8, 1991 and Respondent Sumy's letter of February 1991 and their
hearing testinony support the existence of a policy preferring
renting to singles or to a couple. Although M. Carlson's
statenents have not been consistent on this point, in his
January 8, 1991 letter to the Sioux Falls Human Rel ati ons
Conmi ssion he stated that his

"instructions to M. Summy was to rent the
apartrment to a single person or at the nost a
married couple/two single persons. | have rented
the apartnment to famlies with 1 child on a
coupl e of previous occasions and wi thout
exception the fam |y noved out as soon as
possi bl e because in their words, "The apartnent
isto (sic) small for a famly". (G X-11).

At the hearing, M. Carlson testified that he preferred rental
to no nore than two persons for the reason he previously had
stated (the unit was too small for nore than two), but it did
not matter whether the two persons were two single adult

i ndividuals or a parent and a child. (TR 280). Thus, the
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preponderance of the evidence supports finding that M. Carlson
had stated a preference for renting the unit to no nore than two
persons. However, it does not necessarily support finding that
M. Carlson had a policy against renting to a parent and a
child. In that regard, it is not clear that the statenents made
indicated a limtation based on famlial status. Thus, the
guestion is raised as to whether the limtation on two persons,
regardl ess of age or relationship, was a reasonabl e one based on
the size and construction of the unit. | need not reach that
guestion in this case, however, in that I find the Charging
Party has not net their burden of showi ng that the policy was
applied to the injury of the Bad Horses. M. Sumy testified
that he nmade an exception in the case of the Bad Horses and
agreed to rent the unit to them even though they were a famly
of three instead of two. M. Carlson agreed to their |ease.

The Bad Horses noved into the unit. As discussed above, they
were asked to | eave for reasons other than the fact that they
were a husband and a wife with a child under the age of 18
living wth them Applying the sane rationale as

di scussed above, had Respondents really desired not to rent to
the Bad Horses because they were a famly they could have
rejected M. Bad Horse's offer on Cctober 3, 1990, especially
since he | acked qualification due to insufficient noney to pay
the deposit and first nmonth's rent.

C The claimthat bias by Ms. Madrid agai nst Native Anericans
shoul d be inputed to the Respondents:

The nost troubl esone claimmde by the Charging Party is
that Ms. Madrid' s conplaints against the Bad Horses were
noti vated by bias agai nst Native Anmericans and thus bias should
be i nputed to Respondents.'?> This is the only theory of

12 agree with the Charging Party that if the evidence established that
Respondents required the Bad Horses to nove because the nei ghbor, M. Madrid,
did not want Native Anmericans to live on the property, it wuld show a
discrimnatory notivation on Respondents' part. (Tolliver v. Amici, 800 F. 2d
149, 150-151 (7th Cir. 1986; Cato v. Jilek, 779 F. Supp. 937 (N.D. II1I.
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di scrimnation that nakes sense considering that Respondents had
agreed to rent to the Conpl ai nants, knowing themto be a Native
Arerican famly, and allowed themto nove in before turning
around and requiring themto vacate the unit. The thrust of the
argunment is that Respondents were aware that Ms. Madrid was

bi ased agai nst Native Americans and so they shoul d have found
her conpl ai nts agai nst the Bad Horses "highly suspect”. And, by
acting on her conplaint, wthout affording Conplainant an
opportunity to rebut the allegations nmade by her about them

t hey engaged in discrimnatory conduct (RS Brief Fn 4). After
considering all the evidence, | amnot persuaded that the
Conmpl ai nants have carried their burden of showi ng 1) that M.
Madrid conplained to M. Carlson and denanded that he require
the Bad Horses to nove because of bias against Native Americans;
2) that if so, Respondents knew, or had reason to believe, that
this was her notivation; and 3) that Respondents took the
actions she demanded for no other reason. Thus, | do not find
di scrimnation on this basis.

There is testinony fromM. Summy to the effect that M.
Madrid made statenents indicating a bias against Native
Americans. According to his testinony, she said to himat one
time that "she had trouble with these kind of people" (neaning
Nati ve Anericans) and had noved to Sioux Falls expecting never
to be bothered by them
(TR 298).

1991). However, such a case is not nmade on the evidence presented
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Al t hough M. Summy testified that Ms. Madrid made
statenents to himwhich indicated bias against Native Anericans,
he also testified that his response to her indicated that he
respected the rights of all people. (TR 300). This counters the
argunment that he held a bias hinself.*® Further, there is no
evidence in the record that M. Summy believed that Ms. Madrid's
conpl aints | acked basis in fact or that she was
acting with an ulterior notive. Indeed, his testinony supports
finding that there was sone basis for her conplaints regarding
her concern for the nunber of people who would live in the unit.
M. Sumry observed an additional child (a boy) at the Bad Horse
home when he went in the early norning hours of October 4, 1990.
Moreover, it appears that Ms. Madrid coul d have been genuinely
concerned about not havi ng adequate hot water for her unit. The
testinony of M. and Ms. Bad Horse thensel ves provides
corroboration that she heard there would be many people, up to
10, noving into the apartnent and that her conplaining went to
her concern about that problem

As to M. Carlson, there is no evidence that he knew, or
had reason to know, that Ms. Madrid was bi ased agai nst Native
Americans. According to him she had never before conplained to
hi m about a tenant. He had previously rented to Native
Americans while Ms. Madrid was a tenant w thout conplaint from
her. There is no evidence that M. Summy told M. Carlson about
her bias. Based on M. Carlson's account of the conversation he
had with Ms. Madrid on October 3, 1990, she gave specific and
obj ective reasons for her conplaints against the Bad Horses
whi ch had nothing to do with their race or national origin.

Mor eover, as indicated above, M. Carlson testified that sone of
Ms. Madrid' s observations were confirned by M. Summy. This was
not denied by M. Sumry. Thus, at the tine that M. Carl son
made his decision to require the Bad Horses to nove, there is no
evi dence that he was aware of, or had any reason to suspect,

that Ms. Madrid had any reasons other than concern for the

Bas previously indicated, M. Sumy was very friendly to the Bad Horses in
his interactions with them He even invited theminto his hone.

“Mrs. Bad Horse testified that she t hought the man was "ki ddi ng" when he
made the statenents. However, Ms. Madrid's conplaints that there would not
be enough hot water for all of them suggest that she did not think the man to
be kidding, but took it seriously. The testinmony of M. and Ms. Bad Horse
shows that neither spoke up to say that the hired hel per's statenents were
not true. (TR 223-225).
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upkeep of the property, and the nunber of people who would |ive
in the upstairs unit as it affected the adequacy of her hot
wat er supply.

Concl usi on and O der

Respondents testi nony showed that they had previously
entered into agreenents to rent to Native Americans and to
famlies with children. Indeed, in the case of the
Bad Horses, M. Summy agreed to rent to them and persuaded M.
Carlson to do so, knowing they were a Native American famly and
knowi ng they were a couple with a 5-year old child. Respondents
agreed to rent to this Native Arerican fam |y even though they
had a legitimate basis for declining to rent to themwere they
so inclined. By M. Bad Horse's own adm ssion he did not have
the full deposit and first nonth's rent required to qualify to
rent the unit. He was able to rent the unit only because M.
Sumry rel axed the requirenent and agreed to an arrangenent which
allowed himto make a partial paynment. Further, the evidence
shows that M. Carlson required the Conplainants to nove only
because of concerns which devel oped during their nove into the
property which were not related to the fact that they were
Native Anericans or a famly with a child. 1 do not credit the
statenents that M. Carlson requested that they nove out because
he did notlike their "kind" or because they were a famly with a
child. Thus, the preponderance of the evidence does not support
Conpl ai nants' charge that M. Sumry or M. Carlson discrim nated
agai nst themeither on the basis of their being Native American
or on the basis of being a famly with a child.

The Conpl ai nants have failed to establish by a
pr eponder ance of the evidence that M. Carlson discrimnated
agai nst themon the basis of having a policy that preferred
renting the unit to two persons at the nost. The evidence does
establish that M. Carlson had a stated preference for renting
to a couple or two single individuals (regardl ess of
rel ationship or age). However, | find that the preference was
not acted upon in this case, and did not work to the detri nent
of the Bad Horses. Thus, the evidence does not support finding
that M. Carlson applied a preference in renting the unit which
resulted in injury to the Conpl ai nants. Wien M. Carlson
approved the agreenent to rent submitted to himby M. Summy he
was aware that the Conplainants were a famly of 3 - two adults
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and a child under 18 years. He rented to them anyway. He asked
themto | eave only after a problem devel oped with an existing
tenant and after uncertainty was created as to how many persons
woul d reside in the Bad Horses' unit. There is anple reason to
conclude that had the friction not devel oped between the

nei ghbor, Ms. Madrid and the Bad Horses, M. Carlson would not
have initiated any action whatsoever to interfere with the
Conpl ai nants' enjoynent of the property.

Al though there is evidence that the Ms. Madrid may have
been bi ased agai nst Native Anericans, Conplainants have not
shown by a preponderance of the evidencethat her bias was the
basis for her conplaints, or that Respondents knew, or should
have known, that such was the case. It is uncontradicted that
statenents were nade in her presence that could reasonably have
caused her great alarmregardi ng the adequacy of her hot water
supply (that up to 10 people m ght be noving into the upstairs
unit). Under the circunstances Respondents could reasonably
believe there was nerit to the neighbor's conplaints. M.
Carlson may be criticized for the way he handled the matter
(i.e. for not talking directly to the Bad Horses to get their
side of the story before deciding what action was appropriate).
However, considering all the circunstances, including the
forceful ness of Ms. Madrid's conplaint, M. Carlson's concern
for the nunber of people who would live in his unit, and the
rapid pace at which the events were unfolding wwth the need for
himto act quickly, it is not surprising that he would want to
retain a "very good tenant" as opposed to taking a chance on a
new one. Thus, | conclude that the Charging Party has not
persuasi vely shown that the reason given by Respondents for
asking the Bad Horses to nove out was nerely pretextual. The
preponderance of the evidence does not support finding that
Respondents acted out of a bias against Native Americans or out
of a desire not to rent to famlies with children. Accordingly,
the Charge of Discrimnation is hereby ORDERED di sm ssed.

/sl
CONSTANCE T. O BRYANT
Adm ni strative Law Judge
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